IN THE WATER TRIBUNAL

IN THE APPEAL OF: Case NO: WT 14/07/2006
H. H. SMITH Appellant
and

THE DEPARTMENT OF WATER AFFAIRS AND FORESTRY Respondent

DECISION

T This is an appeal against the decision of the Respondent to disapprove
the Appellant’'s application for a licence in terms of Section 21{d) read
together with Section 36 of the National Water Act (Act 36 of 1998)
(“the National Water Act”). Pursuant to Section 21(d) read together
with Section 36 of the National Water Act, the Appellant applied for an
afforestation Licence to set-up a commercial Timber (Pine) plantation
on Portion 69 of Elandskraal 203 Division of Knysna using 4 hectares.

2. In 2002 the Appellant planted 4 hectors of commercial Timber (Pine)
on Portion 69 of the Elandskraal 203 Division of Knysna without proper
authorisation in contravention of Section 21 (1) (a) (ii) read together
with Section 22 (1) (b) of the National Water Act. On 23 October 2003
the Respondent instructed the Appellant to remove the trees and
rehabilitate the area in question within S0 days in terms of Section 53
(1) of the National Water Act.

3. The Appellant applied for condonation for a late appeal. In the letter
dated 22 January 2004 the Water Tribunal refused the application for
condonation for a late appeal.




T e EP s N O AR Rt

5.1

5.2.

The Respondent issued the second directive in terms of Section 53(2)
of the National Water Act and on 28 and 29 October 2004 proceeded
to remove the trees.

The Respondent submitted the following grounds for refusing the
Appellant’s application for a water use licence to engage in a stream
flow reduction activity:

A hydrological assessment was conducted at Karatara catchment area
and approved by the Director-General. The assessment set the
Reserve Quantity requirement at 50% of the MAR...“with a
maintenance low flow of 37% of the MAR at the exit of the K40C
quaternary.” Although the report indicated that 76% of the Karatara
River’'s flow was still available when the study was being conducted, an
assessment conducted through the desktop reserve model indicated
that the reserve requirement was 37% of the MAR and not 50% of the
MAR as indicated above. The Respondent maintained that the
proposed activity would have a detrimental effect on the reserve. The
Appellant made a case that the reserve determination was not
revealed to him and also questioned the accuracy thereof. In his faxed
letter dated 02/ 09/2006, p1 he further indicated that the data was not
current and was “conflicting with some of their other reports (such as
the Swartvlei Situation Assessment), DWAF [had] no accurate data
available to make an informed decision of this nature...” The Appellant
asserted that if there was, in deed, a deficit the Respondent would be
making an effort to store water for the low flow months. The
Respondent maintained that, in terms of Section 11 of the Water
Services Act No 10 of 1997, the Water Services Authority was
responsible for supplying water services in the area.

The Respondent disapproved the Appellant’s application because the
Swartvlei estuary into which the Karatara River flows is of ecological
importance and sensitivity. It carries, among others, “the Red Data
Species such as the Knysna seahorse, freshwater mullet, and the
checked goby.” In addition to ranking sixth in conservation significance
of South African estuaries, its coastal lakes are of “the rarest types of
the estuarine system in South Africa...” The Appellant claimed that his
proposed activity would not pose a danger to the Swartviei estuary
ecology as requirements thereof were “...being currently met
comfortably...” The Appellant argued that the impact of his activity
would be mitigated by the SAFCOL'’s phasing out of over 600 hectares
of pine plantation. The Responded dismissed the latter by pointing out
that the Appellant was informed on 24 August 2005 by the Area
Manager, Mr. Taylor Geoff, of MTO Forestry (Pty) Ltd that he was no
longer certain if phasing out was going to take place. The Appellant
further indicated that the impact of his activity would be mitigated by



5.3.

the fact that he had not replanted 15 hectares which he recently
harvested.

The Respondent also rejected the Appellant’s application on the basis
that the Karatara catchment area experienced different flows during
the year which resulted in a drop to about 5% of the MAR during the
winter months and 7% of the MAR at the height of the summer. The
Respondent indicated that the importance of maintaining the flow
during the low flow months was crucial for maintaining the functions
quoted below:

e Ensuring that open mouth conditions occur within the lake (the
virgin conditions of an open mouth for 65% of the time has
been reduced to 50-556% open mouth conditions currently).
These conditions are necessary to allow for the migration of
marine organisms. The reduced flows have resulted in
increased freshwater conditions within the estuary as well as
increased sedimentation of the estuary.

e Ensuring that the current ecological state of the river remains
intact — when perennial rivers are dry they [lose] much of the
ecologically sensitivity biota that are particular to those
systems and only the more tolerant species remain. The
black water systems which flow through the fynbos vegetation
of the [C]ape south coast and drain the table mountain
sandstone group are considered to be unique and of high
biodiversity.

The Respondent submitted that although “... water is still available for
abstraction during the high rainfall months, no further Stream Flow
Reduction Activity can be allowed as this would further reduce the low
in the river during the low flow months.” According to the Respondent
the impact of the Appellant’'s activity would be severe on the low flow
months. The Appellant contended that the impact would not be much
because the area where his activity would be occurring was on a steep
slope with hard clay soil that would accelerate water runoff and leave
his “pine trees as a poor SFRA..." The Respondent asserted that the
disapproval of the application was the right thing to do because the
Appellant’s activity would not amount to the best way of using water in
an already water stressed area.

An undated and unsigned letter addressed to the Regional Director —
Western Cape DWAF, (inquiries C. J. Visser), indicated that “the
applicant was given the opportunity to offer alternatives, but he could
not come forth with any viable options.” Although the Respondent did






