REGULATION IN THE WATER SERVICES SECTOR -  

A GOVERNMENT PERSPECTIVE

Mike Muller

Director General

Department of Water Affairs and Forestry

Privatisation, Competition and Regulation in South Africa

Johannesburg

February 2003-02-25

1.
Introduction 

The 1990s were a period of policy excess during which privatisation become an object rather than an instrument of policy in many sectors. In this context, a key regulatory objective was simply the establishment of a predictable regulatory environment, often through the creation of an autonomous regulator. 

Because privatisation became such a central focus of the policy debate, many of the substantive issues surrounding the regulation of the water services sector did not receive adequate attention in the post-1994 period. This is unfortunate because there are a number of issues that that need to be addressed. 

This short contribution seeks to provide some context for regulation of the water services sector as well as to outline some of the key issues.  It focuses on water services rather than the regulation of water resources (environmental protection and use of natural resources) although the latter does impact on water service regulation.

It also suggests that the current phase is one in which the priority must continue to be given to what we call “developmental regulation” in which support and advisory activities are just as important as monitoring and enforcement.

Finally, there are certain areas where there may be competitive problems and a need to establish and enforce standards of performance, but they lie outside the scope of the present discussion.

2.
The Nature of Water Services and implications for regulation

To begin with, it is important to consider the nature of water services:

· They are social services, whose provision is included in the Bill of Rights as social rights.

· They are economic services whose efficient and reliable provision is essential for economic activity 

· They are the object of the local government sphere which is required by the Constitution to ensure their provision to communities

Water services have their own characteristics: 

· They have many elements of monopoly BUT there are equally many opportunities for individual interests who may benefit from exiting the publicly provided service. Often, if this is allowed, it will be to the detriment of the community at large (for reasons ranging from environmental health impacts to economic impact where the withdrawal of a large water user may substantially undermine economies of scale and thus the feasibility of services for poor communities) and where it is thus in the public interest to enforce the monopoly. 

· Water services are widely perceived as inherently social, the parameters of whose provision should thus be determined through political process rather than as predominantly economic services, amenable to definition and regulation.

· This perception is reinforced by the fact that South Africa still has a substantial backlog in meeting social needs. There is also limited consensus as to what the basic needs are and therefore what backlog needs to be addressed before services can be managed on an economic basis. 

· In South Africa, there is a relatively large number of water service authorities and the criteria for the distribution of powers and functions to them is not clear.

· The nature of water services is complex and not always comparable between varied structures of provision.

· Finally, in common with a number of other services, water services are provided within a municipal framework. There is already a substantial body of generic municipal and contract regulation and it is not clear where the boundary between generic and sectoral regulation would best fall. 

3.
Dimensions of regulation:

As a background to the discussion, it may be useful simply to indicate some of the different dimensions of water services where some form of regulatory intervention may be required.
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4.
The existing regulatory framework

There is already a relatively well developed regulatory framework in place for water services. The Water Services Act (1997) empowers the Minister of Water Affairs and Forestry to regulate various dimensions of the provision of water services. Regulations have already been promulgated for the provision of water services, the pricing of water services and to govern contracts for the provision of water services.

In addition, a potentially powerful provision of the Water Services Act requires the production by Water Services Authorities (the designated municipalities) of Water Services Development Plans within the  framework of the Integrated Development Plans now required by Municipal legislation.  In a similar manner, tariff regulations cover areas also addressed by legislation governing municipal finances (with further legislation, the Municipal Finance Management Bill currently in consultation), highlighting the need for a coherent interface between generic municipal regulation and sectorally focused regulation .

In addition to regulating the Water Services Authorities, the Water Services Act provides a comprehensive framework for the oversight and regulation of the Water Boards established as a family of regional public utilities under the authority of the Minister of Water Affairs and Forestry. It also provides a framework for the collection and publication of  information about water services which may come to be one of the more powerful regulatory tools available to national government.

Finally, the National Water Act provides the framework of environmental protection and promotion of optimal use of water in the public interest which may substantially impinge on the way in which water services are provided.

While this framework does not provide simple service provision models, within the present institutional framework, the diversity and complexity of the sector require a wide range of options. Unless there are major policy shifts that are required, the challenge would appear to be to make this system work rather than to further elaborate upon it at this stage.

5.
Key regulatory questions do however confront the sector

Certain issues do call for further reflection. Apart from the management of the interface between generic municipal regulation and sectoral regulation (described above), these include:

Definition of the role and oversight of Regional Water Utilities (Water Boards) 

The role and oversight / regulation of bodies such as the Water Boards is one issue which requires further clarification. Currently responsible to the Minister of Water Affairs and Forestry, the Water Boards are, in many ways, precursors of the MJSPs (multi-jurisidictional services providers) provided for in municipal legislation. In the context of regionalisation in the electricity sector through the establishment of the REDs (regional electricity distributors), it is obviously also appropriate to ask whether the Water Boards should be similarly governed.

The role of other service providers

Considerable attention has been paid to the issue of private water service providers as well as the mechanisms by which regional public utilities enter into service provision agreements with municipalities. An important issue particularly in rural areas is the role of non-profit Community Based and Non Governmental Organisations in the provision of services.

At present, while it is a matter of experience that large district municipalities may sometimes be unable to provide services effectively to scattered rural communities, there are many administrative and regulatory barriers to the involvement of CBOs and NGOs. While the Water Services Act is enabling and does not exclude such arrangements, municipal systems and procurement frameworks are less supportive and there is a danger that a vital source of organisational energy may be lost to the poorest communities.

Tariffs and subsidies

A key issue for regulation is the setting of subsidies and the management of subsidies. Here, the situation is only just beginning to clarify since the final distribution of powers and functions was made and it is now clear which municipalities are water services authorities.

While national government, using the instruments provided in the Water Services Act has directed that a policy of Free Basic Water should be followed in order to give effect to rights of access to water, the mechanisms for implementation of this policy have not yet been finalised in all local governments. This is in part because a substantial proportion of the funds distributed to municipalities are channelled through the equitable share mechanism which is largely unconditional (although the Constitution is explicit as to the duties of municipalities and therefore, it could reasonably be deduced, gives direction as to how they should prioritise the use of their financial resources.) 

They key issue here is to ensure that government’s policy objectives are met, principally:  

· ensuring sustainable access to basic services

· providing access to efficient higher levels of service to those who can afford them. 

To do this, it is necessary to encourage and support water service authorities to plan and manage their water services to give effect to government’s policy objectives while meeting locally defined priorities. This requires a range of instruments to monitor, advise, support and, where appropriate, regulate the performance of the water services functions.  At present, most water service authorities are at the stage where emphasis needs to be placed on the support and advise dimensions rather than on the monitoring and regulation.

Planning processes and participatory democracy

On key area in which progress is required is the implementation of effective participative planning processes. These are required by law and are needed because, unless there is reasonable social consensus with respect to tariffs, levels of service and rules on utilisation, services will not be effectively provided.

This consensus still needs to be built in many areas as witnessed by conflicts over levels of services, making of illegal household connections and failure to pay water services bills all of which, taken together, can and do lead to substantial deterioration in service provision.

Information as a regulatory mechanism

During the current phase, one of the most important regulatory contributions will be the publication of comparative information about the quality of service, covering dimensions such as: 

· water quality

· supply reliability

· administrative performance 

· prices and cost effectiveness
Regulating environmental impact.

Another regulatory challenge is to establish the interfaces between water services regulation and environmental regulation under the National Water Act. Contrary to the belief of some environmentalists, standards of environmental  protection cannot be unilaterally imposed but must be balanced against the imperatives of justifiable economic and social development.  For this reason, the separation between environmental and economic regulation is not obvious. There is a balance to be achieved, for instance, between:

· reduced tariffs;

· new allocations of water from natural water sources;

· expenditure on management interventions to reduce water consumption; as well as 

· management arrangements for waste-water disposal.

In the absence of environmental pricing for environmental benefits (such as withdrawals and discharges), a balance between tariffs and environmental conservation may better be achieved through present arrangements in which political decisions are taken based on administrative submissions rather than to attempt to establish complex policy guidelines to guide independent regulatory adjudication.

6.
Competition challenges

This presentation is not sympathetic to the view that there is a requirement for independent regulation of the water services sector.  This is in part because it is suggested that there are, at present, no major challenges of competition and privatisation in the core of the sector. 

While it is asserted that the core business of water service provision is still at a stage where the focus must be on building basic institutions and their management capacity, there are nonetheless some important secondary competitive issues in the sector. 

These include:

Supplier monopolies:- there has been considerable consolidation in the industry supplying certain of the basic inputs to the water service industry. The point may soon be reached where a formal investigation may be required of the impact of such consolidation.

Professional service standards: While the engineering profession is relatively stringently regulated (and has even been known to disbar members from practicing), there is little regulation of the consulting industry which provides advice to water services authorities. It is particularly notable that the quality of planning advice has declined markedly over recent years to the point where, in other fields, it would be considered to have crossed the boundary of unprofessional conduct. Regulation of the municipal consulting industry is arguably overdue.
International trade negotiations:- Finally, the trend to include the field of water services in the international trade negotiations is extremely unhelpful.  It is once again threatening to distract the policy makers and implementers from the key task of building capacity for service delivery in the new context to the paper tigers of privatisation.  (The multinational water industry is not anxious to have its presence forced onto developing countries through trade agreements. What they welcome – and what often has a seriously distorting effect – is conditional lending by donors which require external private sector engagement. This has impacted the international policy debate but is fortunately not a major factor in the South African context).

7.
Conclusions

The interface of environmental, social and economic dimensions complicates regulation of water services which are already complex. This, together with the current status of water services and the limited capacity of the local governments that have the constitutional responsibility for ensuring their provision, suggests that “developmental regulation” focusing on support and advice rather than on monitoring and enforcement is the appropriate approach in the current phase.

Lessons from regulation in similar sectors, notably electricity, communications and transport suggest that there is only a limited role for an independent regulator ahead of finalisation of national policy and the institutional framework. While this matter is amongst those currently under discussion in the Water Supply and Sanitation Services White Paper Review, achieving consensus on basic levels of service and programmes to provide them is likely to take priority, together with finalising institutional arrangements for the period of local government consolidation.

Finally, it is suggested that the vexed question of private sector involvement in the provision of water services will be relatively easy to deal with once the current institutional and regulatory framework is effectively implemented. Private sector engagement will then be put in its proper place in the policy debate as just one of a range of tools that may be used, where appropriate, to achieve public purposes.
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